WITHDRAWAL OF REGISTRATION FOR NGOS
QUESTION: We are receiving a number of show cause notices from the Director of Income-tax (Exemptions) addressed to Non-Government Organisations (NGOs) with the object of general public utility with some receipts collected during the course of their public service to show cause why registration should not be withdrawn, while the assessing officer has, meanwhile, initiated assessment proceedings. These organisations have been registered for a number of years and have been allowed exemption. The withdrawal of the exemption would mean that the right to exemption is lost even where the NGOs may have a case for satisfying that their objects are not vulnerable and there is no business conducted by them, so that they are not hit by the amendment with effect from assessment year 2009-10. I understand from many of my colleagues that their NGO clients have received such notices and that in almost all these cases, their activity can by no means be treated as business. What is the remedy for such abuse of process of law?

ANSWER: The amendment by the Finance Act, 2008, does deprive exemption for those NGOs with the object of general public utility, if they are in business and their gross receipt exceeds Rs.10 lakh for assessment year 2009-10 and 2010-11 and Rs.25 lakh from assessment year 2012-13. When the Bill was piloted, the then Finance Minister assured the House that the amendment will not come in the way of genuine trusts and institutions and that instructions to that effect would follow. But the Board Circular No.11 of 2008 dated December 19, 2008 (2009) 308 ITR (St.) 5 does not carry out the promise except for conceding the pre-existing right for mutual associations such as chambers of commerce, for exemption on principle of mutuality, besides understanding the concept of relief of poor as covering a wide range of objects for the welfare of the economically and socially disadvantaged or needy.

It appears from the show cause notices made available that they are issued indiscriminately without having any regard of the assurance of the Finance Minster and even the Circular, apart from the law on the subject. But then, the tax administration cannot be blamed for seeking to assess the income of some of the institutions on their interpretation because of the draconian law erroneously made under Sec. 2(15) instead of Sec. 11 or 13 by an amendment, which has the effect of depriving exemption not only on the impugned business income, but even income from investments like bank deposits or property income. But then, there is no justification for the routine issue of notices proposing to withdraw registration, which would have the effect of loss of exemption, irrespective of the explanation, which the assessee may have, for claiming that it is not hit by the amendment either as regards objects or its activities. Since the assessment proceedings in these cases have only been initiated, one would have thought that the authorities would consider the claim of the assessee in the assessments before taking any hasty and precipitate action for withdrawal of exemption. Further, withdrawal of registration does not follow denial of exemption in every case.

Registration is different from exemption. For purposes of registration, the only conditions are that the trust or institution should be formally formed and that the objects should be charitable in line with Sec. 2(15). It should, no doubt, be also genuine. The conditions for cancellation of registration are also the same. The object of general public utility continues to be a permissible object. Running a business may be a violation for this class of charities, but a trust or institution with this object may stop its business or cease to carry on the activity, which the authorities rightly or wrongly consider them to be vulnerable, so that registration need not be affected prematurely for violation for some years. If there is a violation of Sec. 11 to 13, exemption can always be refused without having to cancel registration. But registration need not be withdrawn as had been found, where there had been irregularities in Oxford Academy of Career Development v Chief CIT (2009) 315 ITR 382 (All) .

Sec. 12AA(3) justifies cancellation only for lack of genuineness of activities or any activity not consistent with the objects. Lack of genuineness cannot be inferred for a trust or an institution, which has been recognised for exemption for the past many years. The requirement that it should carry on its activities consistent with the objects is with reference to the objects of the trust or institution and has nothing to do, whether it has business or not or whether it has right to claim exemption for the year with reference to compliance with the conditions for exemption. There could be denial of exemption and not withdrawal of registration. There are ample authorities for such a view.

There is even a more fundamental objection for withdrawal of exemption granted prior to October 1, 2004, from which date the power of withdrawal was vested. It was so decided in CIT v Manav Vikas Avam Sewa Sansthan (2011) 336 ITR 250 (All) following its own earlier decision of Oxford Academy of Career Development's case (supra). It is because the amendment does not have retrospective operation in the light of Sec. 21 of the General Clauses Act, 1898, as pointed out by the High Court in the case of Welham Boys' School Society v CBDT (2006) 285 ITR 74 (Uttaranchal) relying upon the rationale of the Supreme Court decision in Ghaurul Hasan v State of Rajasthan reported in AIR 1967 SC 107 .

As for the assessee's remedy against such notice, the recipient of show cause notice can object to jurisdiction in writing before proceeding with merits. Such objection is bound to be met by a speaking order. If such an order is not acceptable, the writ jurisdiction would lie as decided in GKN Driveshafts (India) Ltd. v ITO (2003) 259 ITR 19 (SC). In the alternative, the assessee may participate in further proceedings under protest and can take up the matter of jurisdiction along with appeal, if the final order is adverse. It is hoped that the Directorate would take appropriate notice of all aspects of law and desist from taking any precipitate action, which may stall the good work done by many NGOs and tar the image of the Income-tax Department.
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